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What is Fair Use?



Fair Use

• Safety valve for free expression

• Equitable but codified in the statute

• The exceptional exception

• A positive right, not a “loophole” or 

concession by rightsholders



Four Statutory Factors
(1) the purpose and character of the use;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used 
in relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for 
or value of the copyrighted work.



Case Study: Garfield Minus Garfield

● Why

● What

● How Much

● A Substitute?

Who Cares?



Case Study: Garfield Plus Fair Use



Case Study: Teaching During COVID

● Why

● What

● How Much

● A Substitute?

Who Cares? https://tinyurl.com/tvnty3a

https://tinyurl.com/tvnty3a


Transformation: Two core Q’s

“whether the new work merely supersedes the 

original creation, or instead adds something new, 

altering the first with new expression, meaning, or 

message”

“quantity and value of the materials 

used are reasonable in relation to the 

purpose of the copying”
+



Transformative Use



Transformative Use
“The difficulties of publishing about Picasso 
has been manifested in how little publishing 
was being done, and how scarce the images 
were in that work. There have been few 
heavily illustrated books about Picasso, 
except by wealthy individuals or museums in 
relation to an exhibition.”

-Dr Suzanne Preston Blier



Flexible but quite reliable

• Fact-specific

• One of the most consistent 
exceptions in the past 25 
years

• Backstopped by “good 
faith” protections Matthew Sag, Predicting Fair Use, 73 

OHIO ST.L.J. 47 (2012)



Fair Use in Education and 
Publishing



Fair Use Loves Education
Law cites “purposes such as 
criticism, comment, news 
reporting, teaching (including 
multiple copies for classroom 
use), scholarship, or 
research, is not an 
infringement of copyright.”

"Students in class" by UGA CAES/Extension is licensed under CC 
BY-NC 2.0

https://www.flickr.com/photos/51400742@N07/33172890824
https://www.flickr.com/photos/51400742@N07
https://creativecommons.org/licenses/by-nc/2.0/?ref=ccsearch&atype=rich


Case Study: Bill Graham Archives v. DK

1. Transformative use! Taking an artistic work 
and putting it in the context of history.

2. Artistic works often receive more protection, 
but this has minimal impact with 
transformative uses.

3. Used the whole entire work, but was 
appropriate. Minimal image size helped too.

4. Due to the transformative nature of the use, 
BGA does not suffer market harm due to loss 
of license feel

Image credit: Amazon.com 



Case Study: Authors Guild, Inc. v. HathiTrust

1. Transformative uses! Word searches 
and access for those with disabilities

2. Variety of valuable works, but 
transformative nature of uses reduces 
impact of this factor

3. Scanning of both text and images was 
needed for searches and text-to-speech 
function

4. Given lack of market for accessible 
copies, there is little market harm

Image credit: hathitrust.org



Case Study: Warner Bros. 
Entertainment Inc. v. RDR Books
1. As a reference work, purpose is somewhat transformative, 

but not consistently transformative
2. Lots of copyright protection here!
3. Given the nature of the Lexicon, copying was needed, but in 

some places it was excessive
4. Lexicon itself is a reference work, not a derivative, nor is it 

likely to substitute for purchase of novels, but could for 
companion works or other derivatives! Others should not be 
able to take content wholesale without other considerations 
for original intent of the law.



What can we do?
Make thoughtful 
determinations about:
• Substitution vs. 

Transformation
• Decoration vs. 

Enhancement of 
Material/Learning 
Experience

"stack of colorful wooden building blocks" by
CraigTaylor74 is licensed under CC BY-NC-SA 2.0

https://www.flickr.com/photos/49333396@N06/34532441815
https://www.flickr.com/photos/49333396@N06
https://creativecommons.org/licenses/by-nc-sa/2.0/?ref=ccsearch&atype=rich


How Fair Use 
Fits with OER



Case Study
• Public community college
• Science of Sleep textbook, 140 images
• Sleeping sperm whales
• NatGeo phone statement on Fair Use 
• Can we use the image???

Thanks to Stéphane Granzotto

https://www.stephanegranzotto.com/portfolio/G0000wxoH9e4ukH0/I0000E3EXkeM_S8I


Building OER
• We already rely on fair use a lot

• So do most publishers - if we abandon fair use we 
make it likely that OER will be of lower quality than 
commercial resources

• It’s not too hard: 
https://wiki.creativecommons.org/wiki/Marking/Cr
eators/Marking_third_party_content

https://wiki.creativecommons.org/wiki/Marking/Creators/Marking_third_party_content


Most people’s lived experiences don’t come with a 
CC BY license



Downstream Uses

• Fair use runs under each CC 
license and can be 
considered when a 
downstream use exceeds 
the scope of them

• Fair use can also be 
considered for works used 
with permission or under a 
license in OER

"Running Stream-01+" by Sheba_Also 17.5 Mil + views is licensed 
under CC BY-SA 2.0

https://www.flickr.com/photos/34534185@N00/233124389
https://www.flickr.com/photos/34534185@N00
https://creativecommons.org/licenses/by-sa/2.0/?ref=ccsearch&atype=rich


Common Concerns
• It’s so vague!
• I’m going to get sued!
• Communicating that users need to make 

their own fair use determinations



We have some experience with this too!



Mythbusting
• “Educational use is always fair use”

• “Commercial use is never fair use”

• “If I only use 30 seconds or 10% it’s always fair use”

• “Fair use makes international adoption impossible”

• “If the rightsholder offers a license, it can’t be fair use”

• If the rightsholder denies me permission or we reject their license offer, then fair 
use can’t be considered”

• “Since we can’t know for sure, fair use is nothing more than ‘the right to hire 
lawyer’”



Red Flags
• Uses that act as a substitute

– Building textbooks with textbooks

– Using unlicensed stock photos

• Uses that are decorative or clearly 
disproportionate
– Ornamental cover images

– Copying for convenience



How Can a Best Practice 
Document Help?



Best Practices for . . .



Best Practices for OER/OEP



Best Practices for OER/OEP

auw.cl/oer

http://auw.cl/oer


Putting It All Together



It’s all about the options!
• Creating our own content
• Using public domain works
• Using openly licensed works
• Fair use
• Obtaining permission or a license for our 

use



It’s all about the options!

yes

no

no

Source: Meredith Jacob, 
@meredithjacob



Which will you choose?!

• Make thoughtful decisions
• Work with administrators and your 

institution's attorneys
• Remember the mission!



Questions and Discussion



Thanks!
Carla Myers
Miami University
myersc2@miamioh.edu

Will Cross
NC State University

wmcross@ncsu.edu

Sunyeen Pai
Kapiʻolani Community 

College
sunyeen@hawaii.edu

mailto:myersc2@miamioh.edu
mailto:wmcross@ncsu.edu
mailto:sunyeen@hawaii.edu
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